
 

 
DATE: August 26, 2009 
 
TO: Board of Commissioners 
 
FROM: Bruce A. Warner, Executive Director 
 
SUBJECT: Report Number 09-98 

 Issue a Final Order in the Verizon Wireless, LLC Relocation Benefits 
Appeal 

 

EXECUTIVE SUMMARY 

BOARD ACTION REQUESTED 

Adopt Resolution No. 6729 

ACTION SUMMARY 

1) In 2005, Verizon Wireless, LLC, (“Verizon”) was forced to relocate a cell phone 
transmission facility located at 3508 SW Moody Avenue due to condemnation 
proceedings initiated by the Portland Development Commission (“PDC”).   

2) In 2006, Verizon submitted a relocation claim to PDC in the amount of $1,811,514.54 
pursuant to PDC’s Relocation Policies and Procedures (the “PDC Relocation Policy”). 

3) PDC’s Executive Director, based on recommendations from staff, approved a relocation 
payment in the amount of $118,839.23. 

4) Pursuant to the PDC Relocation Policy, Verizon requested a contested case hearing for 
review of the Executive Director’s decision.   

5) The Board Chair appointed a hearing officer to hear evidence and make a 
recommendation to the Board with respect to issuance of a final order (the “Final 
Order”). 

6) The hearing officer issued a report and recommendation upholding PDC’s determination 
as to the reimbursement amount Verizon is entitled to receive. 

7) Staff recommends that the Board issue the Final Order accepting the recommendation 
as to the amount of the relocation payment but, for reasons outlined below, make certain 
modifications to clarify minor clerical issues and to revise the legal basis for the Final 
Order.  

PUBLIC BENEFIT 

Issuing the final order in the Contested Case will complete PDC’s contested case 
procedures as required by the PDC Relocation Policy. 
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This action will support the following PDC goals: 
 
 Sustainability and Social Equity 
 Healthy Neighborhoods 
 A Vibrant Central City 
 Strong Economic Growth and Competitive Region 
 Effective Stewardship over our Resources and Operations, and Employee 

Investment 

PUBLIC PARTICIPATION AND FEEDBACK 

The PDC Relocation Policy does not require public participation to issue a final order in a 
contested case. 

COMPLIANCE WITH ADOPTED PLANS AND POLICIES 

This action complies with the PDC Relocation Policy, as adopted by the PDC Board of 
Commissioners on October 26, 2005 (Resolution No. 6302).  The PDC Relocation Policy 
authorizes the Board to issue a final order as a result of the findings of fact and conclusions 
of law made by a hearing officer in a contested case. 

FINANCIAL IMPACT 

This action will uphold PDC’s determination that Verizon is entitled to a relocation payment 
in the amount of $118,839.23. 

RISK ASSESSMENT 

There are no known legal, financial or operational risks resulting from this action. 

WORK LOAD IMPACT 

The major workload associated with this action will affect the Legal Department and outside 
counsel if Verizon elects to appeal the Final Order as issued by the Board.  Verizon may file 
a petition for reconsideration or rehearing within 60 days after the Final Order is served.  If it 
chooses to do so, following PDC’s response, it will have exhausted its administrative 
remedies and will then be eligible to seek judicial review. 

ALTERNATIVE ACTIONS 

The Board must issue a final order to complete the contested case hearing process as 
required by the PDC Relocation Policy.  The Board may either take the action 
recommended, adopting the Report and Recommendation as modified in the Final Order,  
or issue a final order incorporating the entirety of the Hearing Officer’s findings of fact and 
conclusions of law. 

CONCURRENCE  

N/A 

 

BACKGROUND 
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In 2005, as part of the South Waterfront Greenway Development Plan, PDC acquired property 
that was being used as a public storage business (the “Moody Avenue Property”).  At the time 
PDC acquired the Moody Avenue Property, Verizon was leasing a small space on which it 
constructed and maintained a wireless cell phone transmission facility (“POR Ross Island”). 

PDC’s acquisition of the Moody Avenue Property forced Verizon to move its equipment to 
another site.  When PDC acquires property, it is obligated to provide financial assistance to 
those who are required to move from the property.  In December 2005, Verizon removed its 
tower and equipment from the Moody Avenue Property.  Verizon then submitted a relocation 
claim to PDC in the amount of $1,811,514.54, requesting reimbursement for expenses involved 
in selecting and developing three new wireless telecommunication tower sites.  Because of the 
nature of Verizon’s relocation benefits claim, PDC retained professional consultants to assist it 
in processing and analyzing Verizon’s claim.  With the assistance of these consultants, PDC, 
applying Oregon law and PDC policies, determined Verizon was eligible for a relocation 
payment of $118,839.23. 

Verizon disagreed with the PDC staff decision and requested review by the PDC Executive 
Director.  Verizon argued that federal policy underlying the Federal Act superseded Oregon’s 
statutes and PDC’s regulations.  Under Verizon’s theory, PDC was required to pay Verizon the 
entire cost of creating three new wireless telecommunications facilities because those three 
facilities are the “functional equivalent” of the facility previously located on the Moody Avenue 
Property.  The Executive Director rejected Verizon’s “functional equivalent” theory and upheld 
staff’s decision. 

Verizon requested a contested case hearing for review of the Executive Director’s decision.  
Pursuant to the PDC Relocation Policy, the Board appointed a hearing officer and directed her 
to conduct an evidentiary hearing and provide the Board with a Report and Recommendation 
based on that hearing.  The Board retained the authority to issue the Final Order resulting from 
Verizon’s request. 

On February 20, 2009, Hearing Officer Anne Corcoran Briggs issued her Report and 
Recommendation, attached hereto as Attachment A.  As part of her recommended conclusions 
of law, the Hearing Officer concluded that Federal statutes, not Oregon statutes, should have 
been applied.  However, applying Federal law, she determined that Verizon was not entitled to 
any more compensation than PDC had awarded applying Oregon law.  Because no federal 
funds were used to purchase the Moody Avenue Property, and applying either federal law or 
Oregon law results in affirmation of PDC’s relocation payment decision, it is not necessary to 
definitively conclude in this case which law applies. Further, because PDC desires to retain the 
right to apply Oregon law in future cases, it is recommended that the Board approve the Final 
Order awarding Verizon $118,839.23 and reserve the right to apply Oregon law in similar future 
cases. 
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